The MicroOptical Corporation

33 Southwest Park

Westwood, MA 02090

Beta Test Agreement – Eyeglass Clip-on Display

This Agreement, effective as of ___________ by and between The MicroOptical Corporation, a Delaware corporation, with an address of 33 Southwest Park, Westwood, MA 02090 (the "Company") and _________________________________________________________________________  (the “Tester”).

WHEREAS, the Company desires to provide Tester with a Clip-on Eyeglass Display System (the “Device”) for evaluation as part of a pre-production Beta Test Program, and Tester desires to use the Device for research, development and testing of portable and wearable computing devices; and


WHEREAS, the Company has invested a great deal of time and money in developing the Device; and 


WHEREAS, as a condition of entering into an arrangement with and providing proprietary Devices to the Tester, the Company requires that the Tester enter into this Agreement setting forth the arrangement between the Tester and the Company respecting the testing and use of the Device. 


NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions set forth herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows: 

1.
Truth of Recitals.  The foregoing Recitals are all true and correct.

2. 
Reverse Engineering.  Tester agrees not to reverse engineer the Device and further agrees that any information concerning the Device’s design, operation, construction or manufacturing process that is provided to Tester by the Company or that is discovered by Tester shall be held in confidence.  Tester further agrees to use any information discovered by Tester concerning the design, construction, operation and manufacturing process of the Device only for evaluation of the Device and for no other purpose.  Tester understands that the Device is protected by U.S. Patent 5,886,822 and patents pending. 

3. 
Retention by Tester.  Tester agrees that the Device is provided for Tester’s sole use as provided for in this Agreement and Tester agrees not to loan, sell, pledge or otherwise provide the Device to other parties.  Tester may operate the Device in public and may provide demonstrations of its operation to third parties, provided that the MicroOptical label on the Device is not removed.  

4. 
Oral Reports.  Tester agrees from time to time to provide oral reports to Company describing the Tester’s impressions of the Device.  Tester agrees to share with the Company the discovery of any deficiencies in the Device as well as any negative impressions, but otherwise agrees to maintain these impressions in confidence.

5.  
Disclaimer of Warranties: TESTER ACKNOWLEDGES AND AGREES THAT THE DEVICES  ARE FIELD TEST UNITS FOR EVALUATION PURPOSES ONLY. THIS IS NOT A SALE BY SAMPLE.  TESTER ACCEPTS THE DEVICES AS IS.  COMPANY MAKES AND TESTER RECEIVES NO REPRESENTATION OR WARRANTY OF ANY KIND OR IN ANY MANNER, EXPRESS OR IMPLIED, WITH RESPECT TO THE DEVICES, THEIR DESIGN OR CONDITION, THE QUALITY OF THE MATERIAL OR WORKMANSHIP, OR CONFORMITY OF THE DEVICES  TO THE PROVISIONS OR SPECIFICATIONS OF ANY PURCHASE ORDER(S) RELATING THERETO.  ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE AND ALL UNIFORM COMMERCIAL CODE WARRANTIES, ARE EXPRESSLY DISCLAIMED.

6.
Limitation of Liability: COMPANY SHALL HAVE NO LIABILITY FOR ANY CLAIM, LOSS, DAMAGE OR EXPENSE OF ANY KIND, INCLUDING FOR LOST PROFITS, SPECIAL, INDIRECT, CONSEQUENTIAL, EXEMPLARY OR INCIDENTAL DAMAGES, WITH RESPECT TO THE SELECTION, QUALITY, CONDITION, MERCHANTABILITY, SUITABILITY, FITNESS, OPERATION, PERFORMANCE, OR THE USE, MAINTENANCE OR REPAIR OF THE DEVICES  EVEN IF COMPANY OR TESTER HAS BEEN ADVISED OF THE POSSIBILITY THEREOF. THE PRICE AT WHICH THE DEVICE IS OFFERED WAS ARRIVED AT IN CONSIDERATION FOR LIMITING COMPANY’S WARRANTIES AND LIABILITY AS PROVIDED HEREIN.

7.
Survival of Provisions.  The parties recognize and agree that the enforcement of this Agreement is necessary to ensure the preservation, protection and continuity of the business, confidential business information, trade secrets and goodwill of the parties.  In addition the parties agree that the terms of Section 2, shall survive the termination of this Agreement for any reason.

8. 
No Obligation to Purchase.  Nothing in this Agreement shall obligate the Tester to purchase, or the Company, to sell any product.  This Agreement specifies only the terms subsequent to a sale or loan of a Device as part of the Beta Test Program.

9.
Miscellaneous.  This Agreement shall be governed by and construed as an agreement in accordance with the laws of the Commonwealth of Massachusetts.  The invalidity or unenforceability of any provision of this Agreement shall not affect the other provisions of this Agreement, but this Agreement shall be construed and reformed to the fullest extent possible.  This Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective permitted successors and assigns; provided, however, that the Tester is prohibited from assigning its respective rights or obligations under this Agreement to any person or entity.  This Agreement cannot be modified or amended except by written agreement executed by each of the parties hereto.  This Agreement shall terminate at the conclusion of the Beta Test Program.  This Agreement may be executed in one or more counterparts.

IN WITNESS WHEREOF, each of the undersigned has executed this Agreement as of the date first above written.




The MicroOptical Corporation:










By:
Date

BY: Mr. Mark B. Spitzer
Date

      Its   


Its Chief Executive Officer


Telephone: 617-578-0050 ( Fax: 617-578-0043 (  www.microopticalcorp.com


